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EDITORIAL NOTES 



THE BIENNIAL REPORT OF THE ATTORNEY- 
GENERAL TO THE GOVERNOR 

In 1908, the writer had occasion to examine with some de- 
gree of care the statistics submitted by the District Attorneys 
to the Attorney-General, dealing with the subject of the prose- 
cution of crime in California with a view to ascertain the facts 
respecting certainty and celerity of punishment. The general 
conclusion then reached served to show that on the score of 
certainty, there was little ground for complaint that crime went 
unpunished in this State, but in respect to the equally important 
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matter of celerity, in the exceptional cases which were appealed 
to the Supreme Court and the District Courts of Appeal, there 
was considerable reason to suppose that grave evils existed. 
The chief source of delay was found to lie in the settlement of 
bills of exceptions after the verdicts in the trial courts, a delay 
traceable to the extensions granted by the mutual courtesy of 
counsel for the State and the defendants. Partly as a result 
of the discussion of these statistics, an amendment to the code 
was adopted by the Legislature by which the bill of exceptions 
was replaced by a transcript of the reporter's notes of the trial. 
It is interesting to compare the figures in the Biennial Re- 
port of the Attorney-General to Governor Johnson for the two 
years ending December 31st, 1912,, with some of those taken 
from the former reports. From these figures there is apparently 
little hope that serious crime is diminishing. The number of 
persons convicted of felony, either by a jury or by the entry of 
a plea of guilty, has increased from 1828 during the two-year 
period from 1900-1902 to 3938 during the period covered by the 
present report. Comparing the population in 1900 with that 
in 1910, — the beginnings of the two periods, — we have an in- 
crease in population from 1,485,000 to 2,377,000. In other words, 
while population increased about 60%, the number of those 
found guilty of felony increased about 115%. And the figures 
taken by two-year periods tell the same tale of the ratio of in- 
crease in crime outstripping the ratio of increase in population, 
"crescit in orbe dolus." 

By way of partial mitigation of these figures, it should be 
noted that many acts are now felonies which were not covered 
by the criminal law in 1900— for example, failure to support a 
minor child and drawing checks without funds. Still, the pro- 
portion of indictments for these new crimes must be small as 
compared with those for larceny, burglary, assaults, and the 
like. 

During the same period the number of persons against whom 
indictments or informations were filed increased from 2608 in 
the first period to the startling total of 6835 in the last period — 
an increase of 160%. Doubtless, as the Attorney-General says 
in his report, many persons are wrongfully charged with crime 
and many are charged against whom the proofs are insufficient. 
And we may add, sometimes several informations or indict- 
ments are filed against a single defendant, though he is found 
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guilty or pleads guilty but to one. Notwithstanding, each of 
such indictments or informations counts as a "person" in the 
statistics of the District Attorneys. But are we not correct in 
supposing that the ratio of futile proceedings has remained con- 
stant during the entire period? We cannot suppose that prose- 
cuting officers are now more reckless in charging innocent per- 
sons with crime than they were ten years ago. Is there not 
then some inefficiency in the administration of the criminal 
law on the part of the trial judges, the prosecuting attorneys, 
or the sheriffs and the police? That the number of persons 
charged with crime should have increased 160%, while the 
number pleading guilty or convicted by juries has increased 
only 115% would seem, in all human probability, to point to 
some fault in the machinery of prosecution. 

Where the fault lies, the figures fail to tell. But they do 
absolve those who, in the popular imagination bear the greatest 
blame, namely, the judges of the appellate courts. As a mat- 
ter of fact, the number of persons charged with crime, who re- 
ceive any direct benefit whatever from the courts of appeal as 
compared with the total number of persons sentenced by the 
trial courts is surprisingly small. Only 33 defendants 
out of the 3938 whom the trial courts found guilty during the 
period covered by this report received any solace from the 
appellate courts. It is pretty safe to say that of these 33, sev- 
eral will be again found guilty, and will finally undergo punish- 
ment. Of all persons charged with crime only .48 of 1%, 
therefore, received any benefit whatever from appeals. It is 
interesting to note that the percentage of reversals to indict- 
ments and informations in the period from 1900-1902 was 1.39% 
and was 1.14% from 1902-1904. If the transgressor's head gets 
in the noose, the chances seem to be very strong that the ap- 
pellate courts will tighten it. Defendants and their counsel 
know this, so that only 172 appeals were disposed of by the ap- 
pellate courts during this two-year period, though at least 1198 
defendants — the number convicted by juries — could have ap- 
pealed,, had they thought anything was to be gained. Though 
the benefit to defendants is so small, though the chances of the 
reversal of an erroneous judgment may be hardly better for an 
innocent man unjustly convicted than for a guilty one, — and, 
perhaps, the latter derive from the right of appeal just as much 
benefit as the innocent, — we should be very sorry to see that 
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right denied in criminal cases. The purpose which a court 
entertaining criminal appeals really subserves is the establish- 
ment of a degree of certainty and precision in the administra- 
tion of the criminal law, without which it were likely to degen- 
erate into the most hopeless chaos. 

So much as to the certainty of punishment, — how as to its 
celerity? Any one, who has anything to do, whether as parent 
or teacher or man of affairs with the administration of discipline 
knows that swiftness is of equal importance with certainty of 
punishment. The mind of the individual is so constituted that 
unless the blow falls soon after the offense, it will be felt to 
come as an injustice, and the mind of society is like that of 
the individual,, though, perhaps, not yet so highly developed. 
So far as we can gather from the present report, there has 
been much improvement in this respect. At least, the amend- 
ment doing away with the bill of exceptions has saved on an 
average seven months between the time of conviction by the 
trial court and the determination of the court of appeal. This 
in the average case. And in the unusual case, that in which a large 
quantity of evidence is taken, and where, under the former prac- 
tice, the settlement of the bill of exceptions was an irksome 
task, only too willingly put off by the busy lawyer until to- 
morrow, we believe that the time saved is much more. We 
notice three important murder cases decided by the Supreme 
Court in each of which only a little over five months elapsed 
from the date of conviction in the trial court to the date of 
judgment of the appellate court. Such a result would have been 
impossible under the old system, — not because the courts were 
at fault, but because of the labor and time required for the 
settlement of the bill of exceptions. 

As to the swiftness with which the trial courts proceed, 
there exist no sufficient data, but there is good reason to be- 
lieve that the mills of the criminal courts grind exceeding fast. 
In San Francisco, for example, there were tried before juries 
in the two years 653 persons, or, on the average, one person 
every day, — 285 persons pleaded guilty, 667 were dismissed and 
597 cases were pending. The fact that one verdict is brought 
in every day would indicate that there cannot be much delay 
in the trial courts. 

In passing, it is interesting to note that it is the fashion 
in Los Angeles and Alameda counties to plead guilty, in San 
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Francisco to stand trial. In Los Angeles 612 defendants pleaded 
guilty as against 285 in San Francisco, while 222 only stood 
trial in the former place as against 653 in the latter place. It 
was certainly not wisdom that prompted the San Franciscans 
to resist the law to the uttermost, for only 126 out of the 653 
were acquitted. In Alameda county, also, those charged with 
crime seemed glad to acknowledge their fault, for 273 pleaded 
guilty as against 96 who chose to meet a jury. Why are the 
criminal classes of these counties more willing to kiss the rod 
than those of the Queen City of the Golden Gate? 

O. K. M. 



THE FUNCTION OF THE LEGISLATIVE EXPERT 

There has arisen a new viewpoint of humanitarian legisla- 
tion which, together with the great increase of complex social 
conditions, has laid a burden upon the legislation-making bodies 
that tends to overwhelm them. The quantity of new legislation 
is increasing prodigiously. The 56th Congress passed upon 
20,000 bills, the 65th Congress, upon 40,000 bills. The State 
legislatures can present similar relative increases. This in- 
crease in the mass calls attention to another long-standing prob- 
lem, the evil effect of hastily and badly drafted legislation, — a 
tremendous economic loss from litigation alone. The conse- 
quence of it all is a demand arising for some practical relief to 
the legislature. 

The relief generally suggested is to give expert service to the 
legislature in its preliminary work, by establishing a staff of 
men to gather comparative legislative data, hold it available to 
the members in their sessions in a vital way, give legal counsel, 
and draft the bills for members. 

Congress is Considering bills to create such a staff for ref- 
erence and bill drafting service. The California legislature has 
several bills before it at this session for establishing such a 
bureau. Many States now have bureaus in one form or another. 
Of these, Wisconsin, New York, Indiana, Pennsylvania and Ne- 
braska may be said to have developed the plan most success- 
fully. New York began its work in 1890, by the collection of 
reference data. Wisconsin, under Dr. Charles McCarthy, started 
the work in 1901, and its bureau is now considered the most 
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complete and efficient of any of the Legislative Reference Bu- 
reaus. Dr. McCarthy developed the bill drafting work until 
now, he states, nine-tenths of all the bills receive the aid of his 
staff. 

Most of the bureaus are recent. Pennsylvania established 
its Bureau for Legislative Reference and Bill Drafting in 1910. 
Nebraska in 1911. England has had a Parliamentary Counsel 
to draft bills and advise on their legal effect since 1869. Ambas- 
sador Bryce pays high tribute to the efficiency of this office. 

There are certain principles that the experts are agreed upon. 
The first of these is that bill draftsmen and reference men of 
the bureau should be, in the language of Dr. McCarthy of 
Wisconsin, "absolutely the servants of the legislature, — expert 
servants." The appointment should be wholly on a non-partisan 
basis. Dr. James McKirdy of the Pennsylvania Reference Bu- 
reau thinks they should be directly responsible to the legislature, 
rather than a department of the State library. 

On the matter of the function of the legislative expert, all 
are agreed he should have no part in the policy of measures, 
and most of the laws creating the bureaus distinctly forbid him 
to aid or oppose any bills. His part is to serve as a mechanician 
of facts, law, and form. 

"In this way," said Dr. McCarthy, at the hearing on the Ref- 
erence Bureau Bill before the Congressional Committee in 
1912, "you put efficient machinery in the hands of the legisla- 
tors." With such machinery created as that suggested by the 
establishment of a legislative bureau of reference, counsel, and 
drafting, a step has been taken in the larger conception of legis- 
lation as a science of law making. 

Practical necessity will sooner or later force our legislation 
to find this sound and efficient basis of its scientific principles. 
Meanwhile every agency that tends in that direction is to be 
encouraged. The comparative and analytical study of legisla- 
tion of the different States and foreign countries is the ground- 
work of such a science. This is particularly true in reference 
to the new lines of recent legislation such as workmen's com- 
pensation acts, etc. G. H. B. 



